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{1) THE CITY OF EBINBURGH COUNCIL as local authorily for the City of Edinburgh under
and for the purposes of the Local Government etc {Scofland) Act 1994 and having its
principal alfice at Cily Chambers, High Street, Edinburgh (the "Cotincll"); and

THIS AGREEMENT Is made between

@)

he " Daveloper")

BACKGROUND:
(A) Ihe Council owns the Site;

(B) lhe Developer has agreed subject to the Precondition being purified to take from the
Council a Lease of the Site and to carry oul the Development.

IT IS AGREED AS FOLLOWS:;
1 DEFINITIONS AND INTERPRETATION
1.1 Delinltions

In this Agreemenl, unless the context olherwise requires;

"Agreement Date" means the dale of the lasl execullon of this Agreement or if earlier, Ihe
date when the terms of thls Agreement become binding on the Council and the Devaloper,

“"Approved Form" means in relalion to any deed or document that ilis In the form
reasonably approved by or on behalf of both the Parties as signified in writing by each of the
Parltes or their Solicitors;

"Archilects" means such reputable firm of architecls as may be appoinied in conneotion
with the Davelopment with the reasonable consen! of the Council;

"Base Drawlngs and Speclfication" means the drawings reproduced In Part 1A of lhe
Schedule and the specification reproduced in Part 1B of the Schedule as the same shall be
updated and substituled in accordance wilh Clause 2.1;

"Bulldings" means Ihe buildings from time to ime on the Site;

"CDM Co-ordinator” means such reputable and experienced person in the role of COM Co-
ordinator as may be appointed In connection with the Development with the reasonable
consenl of the Gouncil;

"GDIM Regulations" means the Conslruction (Design and Management) Regulations 2007,
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“Cerlificate of Practical Completion" means the slatement of practical complalion or (8s
{ha case may be) the praclical completion cerlilicate of the Development to be issued by the
Contract Administrator under and in accordance with the Building Contract,

"Collaleral Warrantles" means agreements In Approved Form, and enlsred into by (he
Archllects the CDM Co-ordinator, the Contractor the Contract Adminislrator the M&E
Enpineers and Ihe Structural Engineais all In favour of the Councll;

"Cominencement Date" means the date occurring on the expiry oqﬂer
Gompletion or such other date for the commencament of the Development as Is reasonatly
approved by the Council;

"Gompletion" has the meaning given to it In the Missives;

"Gontract Administrator” means such repulable and experienced firm or company as the
Developer may appolnt to perform the services of the conlract administrator under the
Building Contract with the reasonable approval ol the Council;

"Contractor' means ona of those persons who are listed In Parl 2 of the Schedule or such

other repulable building conlractor as may be appointed by the Developer as maln
contractor for lhe deslan (where appropriate) and execulion of the Development with the

reasonable cansenl of the Counsil;

“Contractor's Toam" means the Archilects, the Struclural Englneers, and the M&E
Englneers;

"Contracts of Engagament" means the contracls in respeci of the appointment in relation
to the Developmenl of each membar of (1) the Contraclor's Team and (2) the Developer's

Tearn, all lo he in Approved Form;

"Counell's Sollcltor” means Anderson Slrathern LLP, 1 Rutland Court, Edinburgh or such
ofher solicitor in tha employment of the Councll as may be nolilied to the Develaper,

"Counell's Surveyor' means such surveyor who Is employed or appeinted by the Council
for the purpnaas of this Agreament and as may be nolifled to the Developer or falling any

such nolification the Council;

“Creditor" means any provider of debt finance to meet ot relinance the conslruclion costs
and fees of the Davelopment (including the obtaining of the Desired Planning Permission
and Necessary Consenls) and the Price defined in the Missives whose Interasl Is notifled to

lhe Councll;

‘Deleterlous Materlals" means any of the materials or olher subslances listed in Part 3 of
the Schedule;

“Deslred Content'” |n relation to the Development means Ihat it will comprise not less than
120 bedrooms or such grealer number as may be permitled under (he Planning Permission
logether with publicly accessible art space, restaurant, bar and lsisure space, parking (if and
to ihe exlent desired by the Developer) and olher facililles;

"Dasired Planning Pormission" has the meaning given lo it In the Missives;

“Davelopment" means the change of use and development of the Site by the pariial
demolilion of the Buiidings, the alteration and adaption of the remalning Buildings and the
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construction of new structures all in accordance wilh the Proposals so as lo provide a high
qualily hotel of international standing (but for the aveldance of doubt not a budget hotel, or
similar) of the Desired Conlent,

“Developer” includes in substitullon an assignee undar an assignation pravided for in
Clause 5;

‘Developer's Sollcitor” means Pinsent Masons LLP of 141 Bothwell Slreet, Glasgow, G2
7EQ (Ref. DAB) or such other firm of sallsitors as the Develaper may appoint from time (o
time in thefr place and whe have been notified in writing to the Council's Sallclior,

"Developar’s Team' means the CDM Co-ordinator and the Contract Adminlstrator;

| "

"Insured Risks" maoans fire, explosion, lightaing, earthquake, storm, flood, bursting or
ovarflawing of waler tanks, apparatus or pipes, Impact by alrcraft (other lhan hostile alrcraft)
and arlicles drapped from lhem, impact by vehicles, rlot, civil commotion and any other
normal commerclal risks including terrorism and any olher risk for which Insurance coveris
effected under the Bullkling Conlracl or by the Developer Itself under Clause 9,

"MBE Englnesrs" means such reputable firm ol mechanical and aleclrical engineers as
may be appointed In conneclion with the Development wilh the reasonable cansent of the
Council;

"Necessary Consents' has the meaning given to it in Clause 4,2.1

“"Operator" means at the lime lha same falls to be considered a recognised owner or
operalor of high qualily hotels of international slanding with whom lhe Developer (or if
applicable the tenant under the Lease) has entered inla either an agreament for a sub-lease
permitted under and in terms of the Lease, or an agreement for the aperation and
management of the hotel on the Site to be completed and (illad out hy the carrylig out of tha
Development

"Paymitted Assignation” has the meaning given to it in Clause 5.8;

"paymiitad Delay Evants" means in relation ta the Development, but sublect to the proviso
below, any af the following evenls or circumstances:

Force majeure, damage or deslruclion by an Insured Risk, Insolvency of the Contraclor or
the Qperator or any olher event or circumslance which is not within the conlrol of the
Developer winder the Building Contract ot In respecl of which the Contractoris entitled to
claim and is awarded an axtension af lime ynder and In accordance with the Building
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1.2.6

1.2.9

1.2.10

2.1

1.212
1.2,13

1.3

14

2

2.1

any reference {o a Clause, Schedule or Part of the Schedule is to the relevant Clause,
Schedule or Part of the Schedule of or la this Agresment,

any reference to a statute or statutory provision includes any subordinale leglslation which Is
in force from time lo time under that statule or slatutery provisien;

any reference lo any stalute, stalulory provision or subordinate (egisiation is a refarence lo it
as |l is In force from time to ime taking account of any amendment or re-enaciment;

for Ihe avaidanca of doubt, nothing herein containad ar impliad or done in terms of this
Agresment shall prejudice or aifsct the pawers, rights, duties and obligations of The Gity of
Edinburgh Council or lis slalutory successors as lecal authority, Planning Authorily, Building
Conlrol Authority, Roads Authority or similar such authorlly under or hy virlue of any public
ot local Act, order, stalutory instrument, regulalion or byslaw or relleve the Developer of the
necessily of obtaining from The Cily of Edinburgh Councll or its statulory successors In sald
capacily all consents, permisslons, warrants aor approvals as may be requisite under or by
virlue of any such public or local Act or athers;

any phrase Introduced by the words "including”, “include”, "in parlicular” or any similar
expressian Is lo be construed as llustrative anly and is not to be construed as limiting the

generalily of any praceding words;

a document will be duly execuled only if It is executed in such manner as meels the
requirements of Seclion 3 and/or 7 or Schedule 2 of the Requiremenls of Wriling (Scotland)

Act 1995;

where at any one time lhere are lwo or more persons included In the expression
"Developer” obllgalions contained in this Agreement which are expressed to be made by the
Developer are binding Joinlly and severally on them and thelr respective execulors and
reprasentalives whomsoever withaut the necesasily of discussing them In their order;

any reference to "Parties" is la the Developer and lhe Council unless otherwise siated;

any refarence to "reasonable consent” or "reasonable approval’ or "reasonably approved" is

a reference 1o the prior wrilten consent or approval of the Parly In question, such consent or
approval not ta be unreasonably withheld or delayed.

Headings

Tha headings in this Agreement are (ncluded far convanlenca only and ara to be ignored in
construlng lhis Agreement

Schadule
The Schedule forms part of this Agreement.

DESIGN DOCUMENTS

Variations to Base Drawings ahd Spedificalion
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21.4

2.2.1

222

2.3

Whera (he approval of the Cauncil's Surveyoer Is required pursuant lo any part of this Clause
2.1 the Developer will (a) use reasonable endeavours lo provide to the Council's Surveyor in
advance of making a formal request for such approval, a general description of the matters
in respect of which approval may be necessary and (b) submit bolh electronically and by
hand to the Councll's Surveyor full datells of the proposed allerations or additions Including
any appropriate drawlngs prior lo any alleratlons belng Incorporaled in the Building Contract,

The Councll's Surveyor shall consider and respond ta stuch request as soon as praclicably
v yor does not respond in wriling lo the request for approval
f his recelpt of the detalls referred ta above In this Clause

then he will be deemed to have grantad lhe relevanl approval.
Developer lo provide Cotncil wilh updated Base Drawings

At the time when Ihe Desired Planning Permission is granted and in any event prior lo the
Commencement Dale lhe Developer shall provide to the Councll's Survayar:

all new drawings or revisians of the drawings repraduced In Part 1 of the Schedule; and

all specifications of materlals Including updates lo the specification reproduced in Part 1 of
the Schedule

which have at Ihat lime been approved by the Planning Aulharity under and for the
purposes of the Desired Plannlng Permissien and all of which shall thereafter be cohstrued
as the Base Drawings and Specification In supplemenl and substitulion (where apprapriate)
for the drawings and specification reproduced In Part 1 of the Schedule, for the purposes
of this Agreement including the foregolng provislons of lhis Clause 2.

Developer lo provide Council with new or amended Drawings

‘The Developer shall without delay provide to the Council's Surveyor copies of all new or
amended drawings or amendments to the specificalion reproduced in Part 1 of the Schedule
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which record all other changes to he Base Drawings and Speclficallon and for which the
Coundil's approval Is required pursuant to Clause 2.1,

3 DEVELOPER'S TEAM AND CONTRACTOR

a1 Compliance with COM Regulations
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3.4

356

36

4.1

4.2
4.2.1

4.2.2

Developer lo exhibil Building Contract

The Developer will exhlbit lo the Councll if requested to do so a copy of the Bullding
Contract duly executed by lhe Contractor and the Developer (but with the omission of the
conlracl sum and other commerclally sensitive information) togsther with evidence that the
Contractor Is maintaining in force professional indemnity insurance cover as required by the

Bullding Contracl
Developer to procure compliance with Building Contract

The Davelaper must perform timeously all abligations incumbent on the part of the employer
under tha Building Conlract.

Developer to pracure performance of contracls

The Developer will diligantly lake all reasanable steps lo procure the due performance by
ihe Contractor of Its obligations under the Bullding Gontract and by each member of the
Devaloper's Team cf thelr respective coniractual obligations lo Ihe Developer.

STATUTORY REQUIREMENTS AND PLANNING
Daveloper to give nolices

The Developer will procure that the Conlractor:

(&) gives all necassary or usual notices under any Acts of Parliament affecting the
Developmenl ar the Site;

(b) gives nolices to all water, gas, electricity and other statutory authorities as may be
necessary In respect of the Development, and

(c) pays all cosls, feos and outgoings incidental to or consequential on any such
notlces.

Developer to obtaln all Necessary Consenls

As soon as practicable (having regard to when the Commencement Date Is |ikely lo occur)
the Developer will (or will procure Ihat others) apply for, and diligently lake all necessary
sleps (o oblain, all requisile approvels, consents or permissions {including an Energy
Performance Cerlificale) required In additlon to the Desired Planning Permigsion for the
Developmerl (the "Necassary Consents'),

If requested by the Council's Surveyor copies of the Necessary Consenls must be provided
to the Counoll within 14 Working Days afler the same are granted.

8 C:\NRPorbNGIMANAGEVSHZ2116635¢99_1.DOC




4.3

44

4.4

4,41

44,2

4.4.3

444

5

Developar ta comply with all statutory requirements

The Developer wilt;

{a) comply and procure compliance by the Contractor with all Acts of Parliament and
any enforceable codes of praclice of local aulhorilies affecting the Site or the

DRevelopmenl; and

(k) procure the axecution of all works and things required by all Acls of Parliament
and comply with the lawful reqquirements of all authoritles alfecling the Site or the
Development and all requirements of any competent slalulory or other authorities
(including waler, gas, elcotricity and telecommunication atithorities),

Develaper fo make submisslan to the Varifier

The Daveloper [s responsible for ensuring that there Is submitted to a verifier as delined in the
Building (Scotland) Act 2003 a cerlificale of completion and thal there is Issued by (he verifier
a notice of acceplance lhereof, all in respect of the Development (the "Completion
Cortificate") as soon as may be praclicable on or afler Practical Completian, and;

the Developer shall deliver a copy of the Completion Certificate to the Councll as soon as
practicable alter siich notice of acceptance Is received from the verlfler,

the issuing of the Completion Gertificale shall bs conclusive evidsnca lor Ihe purposes of the
Missives and the Lease Ihat Devalopment and Lhe Proposed Development (both as
respectively defined therain) have been completed;

the Development Completion Date under the Missives and the Camplelien Date under the
Lease (bolh as respeclively defined thereln) shall be the dale of such notice of acceptance or
if there is no date (hereof shall be the date on which a copy of the Gompletion Certificate is
delivered to the Gouncll under Clause 4.4.1 above; and

following the ascertaliment of the Completion Date in terms of Clause 4.4.3 the Develapsr
shall prepare and send to the Council a memorandum ancillary ta the Lease recording the
Gomplation Date and the Council and the Developer shall respectively procure that such
memorandum is validly execulad by the Landlord by and Tenant (each as defined In the

Lease).

ASSIGNATION




6.1

62

6.2.1

6.2.2

6.2.3

Develaper to carry out the Development

The Developer will pracure the ditigent execution of the Development and the completion of
the same In a good and workmanfike imanner with goed qualily materlals of their several
kinds In accordance with and in compliance wilh:

(a) the Building Contract and Base Drawings and Speclfication;
(h) Ihe Deslred Planning Permission,

{c) ihe Necessary Consents; and

(d) the provisions of this Agreement.

Period for comnencement and completion of the Davelopment

Subjzot to the whole provisions af this Clause, unless and to the exlent that the Developer is
unable to do 50 by reason of a Permitled Dalay Event

The Devaloper ' ; ' ion o oceur by
the dale lalling ROVIDED lhat
such period shall be exlendad by a pencd equel 1o (he aggregaie of an periods of delay lo

the commencement andfor the carrying out the Development and the occurrence of the
Date of Practical Completion caused by all Permilted Defay Events arising after lhe

Commencement Date;

If the Developer in the reasenable oplnion of the Councll Is not performing Its obligations in

accordance with Clausa 6.1 ar Clause 6.2.1 then the Council shall ba enlitled to give notice
z aci cich perigd of tj which shall
ithin which such non performarnce

L) {
Steps reasonably satisfactory to the
d in such nolica the Council shall be

Coundll to remedy the same wilhin the perlod specifie

entitled by giving a further nolice at any time thereafter but prior to the date of issue of 8
Certificale of Practical Complation to rescind this Agreement on notice to the Devsloper. In
the evenl of the Councll properly rescinding Ihls Agreement as aloresald the Developer shall
forthwith make any bulldings remalning on the Site safs in accordance with all relevant
statutory requirements to the Council's reasonable salisfaction.
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6.24

6‘3

6.4

6.6

66

For the purposes of the foregaing provisions, any dispute or difference belween the Councll
and the Developer arising out of this Clause 6 Including whether and the exlent to which the
Developer Is performing its obligations under Clause 6.1 or Clausa 6.2.1, whether a
Permiltad Delay Event has arieen, the extent thereaf, and / or whether the Council js acting
reasonably under and in terms of Clause 6.2.2 shall failing agraament between the Partles
be referred to an arbitrator who shall be appointed under and in lerms of Clauss 12,11 and
whose determination shall be final and binding on the Parlies

Progress Reporls

The Developer will also procure Ihat the Gouncll's Surveyor racejves regular reporis
regarding the progress of the Development and of the anticipaled dale of Praclical
Completion,

Nuisance/Excassive Notice

The Developar will procura that subject to the praviso below the Contractor takes all steps
as may be necessary lo protecl the sewers, drains, pipes and cables or other attachmenls
i, under or adjoining the Site and lo suppar!, shore up and olherwise protect all parly
wallgffencas and other walls/fences, buildings, roads antd foalpaths which may be adjacent
to or adjoin the Site, does not interfere wilh any subsisting rights of slalutory undertakers
(including Sub-Station Lease) or with the rights, serviludes and privileges pertaining lo any
properly adjoining the Site and does nol cause or permit any nuisance, annoyance or
disturbance on the Sile or elsewhere In conneclion with the Development or anylhing which
shall cause a nuisance, annoyance, disturbance or damage o the owners or occuplers of
any adjolning or nejghbauring properlies PROVIDED THAT the Developer shall nol be liable
to the Councll for a breach of the faregoing obligation whare |he nuisance or defaull arises
due to circumstances not within Ihe reasonable control of or nol reasonably foraseeable by
lhe Contractar and where the Contractor takes steps without delay to millgate or remady
such nulsance or delault,

Anllquities

The Developer must notify and hand over to the Gouncll immediately all antiquities, coins or
arlicles of value discovered on the Site during the carrying ol of the Development; Provided
that in the event of any Itemns ol archasealogical, historical or geological Interest being
uncoverad than thasa will ramain in the ownarship of the Councl| and the Develaper will lake
s\ch reasonable steps as are necessary at its own sxpense lo protect such items and will
allow the Gouncil access to the Site ta inspect and If required remove such llems.

Deleterious Materlals

The Developer undertakes lo the Councll to Instruct the Contraclor not to use or specify or
permit any membar of the Contractor's Team to use ar specify in the Development any
Deleterious Materials. The Daveloper will procure that the Archlteels and the Contraclor
Issue written confirmation to the Council prior to Practical Completion that lo the best of their
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